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This draft working paper has been drawn up on the basis of the proposals for regulations adopted by the European Commission on 6 October 2011. It does not prejudge the content of delegated or implementing acts to be prepared by the Commission. 

1. Introduction

In order to encourage the early implementation of financial instruments, the 2007-2013 General Regulation foresaw that payments into the funds could be declared in interim payments applications to the Commission as eligible expenditure. 

However, as the disbursement of the funds to the final recipients was not fast in some cases and management costs were not always linked to performance, delays occurred in disbursing the funds to final recipients. Moreover, a serious concern has been in some cases the detected practice of over allocation of resources to financial instruments which then remain in the funds instead of being disbursed to the final recipients and circumvent the automatic de-commitment rule. Such practices have been discouraged by the Commission, namely through guidance issued in 2008 and 2011, since they do not represent sound financial management and delay the positive effect investments could have on the economy.

Moreover, during the 2007-2013 and earlier programming periods, managing authorities faced difficulties in generating national contributions necessary to obtain the full reimbursement of OP contributions paid to financial instruments upfront.

Against this background, Article 35 of the Presidency compromise text concerning title IV of the proposed CPR offers a mechanism 

· providing more flexibility when it comes to the payment of national contributions to financial instruments, and 

· facilitating phased applications for interim payment in a way that prevents excessive payment of programme resources to financial instruments, while ensuring both the proper functioning and the liquidity of these instruments.

This fiche presents the key principles and modalities envisaged by Article 35 of the abovementioned Presidency compromise text.

2. Principles and modalities of applications for payment

This section provides further explanations on principles and conditions related to applications for interim payment and the application for payment of the final balance in the context of financial instruments.

2.1. Programme contributions to financial instruments during the period of eligibility

In general terms, the Commission reimburses to the Member State the amount resulting from applying the priority axis co-financing rate to eligible expenditures (on the basis of total or public expenditures) included in the payment application.  
In the context of financial instruments, the managing authority is expected to contribute the CSF share of the programme contribution directly to the financial instrument, based on the terms and conditions laid down in the relevant funding agreement. The national co-financing share may be provided in a more flexible manner, i.e. at the level of the financial instrument or at the level of the final recipient. It does not have to be paid to the financial instrument at the same time as the payment of the CSF share and may be separately contributed at later stages of the implementation cycle, but needs to be contributed in line with the applicable co-financing rate established in the funding agreement until the end of the eligibility period.
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By the end of the eligibility period, the total amount of cumulative programme contributions (CSF contribution plus national co-financing) paid to the financial instrument at any stage of the implementation cycle should not be higher than the eligible expenditure in the meaning of Article 36 of the CPR.

2.2
Phased applications for interim payment


Applications for interim payments shall be phased

Regardless of the actual timing and amounts of programme contributions paid by managing authorities or any other public or private sources to the financial instrument, Article 35 (1) of the CPR stipulates that applications for interim payments for programme contributions paid to the financial instrument during the period of eligibility shall be phased. Moreover, Article 35(1) of the CPR foresees that the amount of programme contributions paid to the financial instrument which can be included in each application for interim payment is limited to 25% of the programme contribution foreseen under the funding agreement and corresponding to expenditure in the meaning of Article 36(1)(a),(b) and (d).

In practical terms, this implies that managing authorities would normally include payments for programme contributions paid to the financial instrument in four (or more) applications for interim payments submitted in accordance with Article 121 of the CPR during the period of eligibility. 


Application for interim payment may include national co-financing expected to be paid
Article 33(7) foresees that national public and private contributions, including where relevant in-kind contributions, may be provided at the level of the financial instrument or, under programmes for the ERDF, ESF and Cohesion Fund, at the level of final recipients. Furthermore, Article 35 (1)(b) and of the CPR clarifies that the stated amount of programme contributions paid to the financial instrument may also include up to 25% of the amount of national co-financing expected to be paid to the financial instrument, or at the level of final recipients, for expenditure in the meaning of Article 36(1)(a), (b) and (d) within the eligibility period. 

This means that, in order to be included in the application for interim payment, national contributions do not have to be paid to the financial instrument together with the CSF contribution. In fact, managing authorities have the flexibility to include in the stated amount of programme contributions "paid" to the financial instrument also a limited amount of national co-financing contributions that are "expected to be paid" to the financial instrument at the various levels of its implementation during the period of eligibility. 
For example, on the basis of the business plan of the financial instrument, anticipated co-investments at the level of fund of funds, anticipated contributions by financial intermediaries or anticipated co-financing provided by project promoters at the level of final recipients can be taken into account and included in an application for interim payment as part of the national co-financing "expected to be paid" for expenditure in the meaning of Article 36(1)(a)(b) and (d). In this way, on the basis of the application for interim payment, managing authorities may be reimbursed the full CSF contribution also in cases where national co-financing is expected to be paid to the financial instrument at a later stage during the period of eligibility. 


Subsequent applications for interim payment can only be submitted when certain minimum percentages of cumulative amounts included in previous applications for interim payments were spent as eligible expenditure

Article 35(1)(c) of the CPR regulates under which circumstances subsequent applications for interim payment can be made following the initial application. It regulates that 

· the second tranche of programme contributions to the financial instrument may only be included in application for interim payment when at least of 60 per cent of the first tranche  has been spent as eligible expenditure in the meaning of Article 36 (1) (a), (b) and (d); and that

· the third and any subsequent tranches of programme contributions to the financial instrument may only be included in an application for interim payment when at least 85 per cent of the cumulative amounts included in previous applications for interim payments has been spent as eligible expenditure in the meaning of Article 36 (1) (a), (b) and (d).

This provision represents the actual safeguard against over-payment of programme resources to financial instruments. 
While the first payment and the 60% threshold for the second payment application will provide the flexibility needed to set-up and operationalize the financial instrument in the early stages of programme implementation, the 85% threshold will ensure that a significant part of the programme contributions paid to the financial instrument is spent as eligible expenditure (i.e. invested into the real economy) before a third and other subsequent applications for interim payment can be submitted at later stages of the eligibility period. 
At the same time, these thresholds ensure sufficient liquidity for continuous investment activities of the financial instrument.

Applications for interim payment shall separately disclose programme contributions paid to the financial instrument and the amounts paid out by the financial instrument as eligible expenditure
To justify subsequent applications for interim payment against the thresholds referred to under Article 35(1)(c) of the CPR, each application for interim payment which includes expenditure related to financial instruments shall separately disclose the total amount of programme contributions paid to the financial instrument and the amounts paid as eligible expenditure in the meaning of Article 36 (1) (a), (b) and (d). On the basis of the provisions of Article 35(1)(d), the Commission will provide a template for an annex to the statement of expenditure which facilitates the disclosure of the requested information.

Applications for interim payment submitted after the end of the eligibility period

For applications for interim payment submitted after the end of the eligibility period, the last sentence of Article 35(1)(a) clarifies that they should include the total amount of eligible expenditure in the meaning of Article 36 of the CPR, paving the way for inclusion of eligible expenditure items incurred after the end of the eligibility period, as referred to in Articles 36(1)(c) and 36(2) of the CPR. These applications may no longer include national co-financing expected to be paid. They may include contributions effectively paid by the financial instrument to escrow accounts referred to in Articles 36(1)(c) and 36(2) of the CPR until the end of the eligibility period.

2.3 
Application for payment of the final balance

As stipulated at the end of Article 35(1) of the CPR, at closure, the application for payment of the final balance shall include the total amount of eligible expenditure as referred to in Article 36. This would also include expenditure paid to escrow accounts during the eligibility period for expenditure incurred after the end of the eligibility period, as provided for under Articles 36(1)(c) and 36(2) of the CPR.

Moreover, at closure, the amount of programme contributions paid to the financial instrument as stated in the application for payment of the final balance may no longer include national co-financing expected to be paid, but shall only include contributions effectively paid to the financial instrument. 
2.4 
Financial instruments implemented by managing authorities directly

As regards financial instruments implemented by managing authorities directly, eligible expenditure will be reimbursed ex-post on the basis of applications for payment. Article 35(2) of the CPR clarifies that the application for interim payments and payment of the final balance shall separately disclose the total amount of the payments effected by the managing authority for investments in final recipients as referred to in Articles 36(1)(a) and (b) of the CPR. 

3. Conclusion

The provisions proposed under Article 35 of the CPR offer advantages from several angles. 

With regard to concerns voiced in view of budgetary control issues and the need for a more efficient use of programme resources for the benefit of the real economy, phased payment applications and the related expenditure thresholds for subsequent payment applications will prevent over-payment of programme resources to financial instruments and discourage the parking of CSF funds in financial instruments. The proposed methodology uses objective and measurable parameters and ensures sufficient levels of liquidity required for a sound functioning of financial instruments.

As far as the mobilisation and provision of national co-financing is concerned, Article 33(7) and Article 35 offer significant flexibility to managing authorities when submitting applications for interim payment. For example, the initial payment to a financial instrument can comprise only CSF contribution and still, due to the possibility of including in the stated programme contribution a limited amount of national co-financing expected to be paid to the financial instrument, the managing authority may be reimbursed up to 100% of the CSF contribution. The national contribution can be paid subsequently, to ensure that, until the end of the eligibility period the national co-financing paid to the financial instrument, either at the level of the financial instrument or at the level of final recipients have been spent as eligible expenditure in the meaning of Article 36. 

On the basis of the provisions under Article 35 of the CPR, the Commission will provide a template for an annex to the statement of expenditure which facilitates the envisaged applications for payments and the disclosure of relevant information.
Annex 1 –Article 35 in practice (simplified example)
Overview table (based on scenario described in box on page 3)
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period / final 

balance 

pertaining to 

programme 

contributions 

paid by 

31.12.2022 

pursuant to 

Article 36

Interim 1 Interim 2 Interim 3 Interim 4 Final balance

CPR Art #

2014 2016 2018 2020 2024

1

Cumulative amount of programme contribution paid to FI 

included in each interim application for payment (not 

exceeding 25% of total amount of programme 

contributions committed to the FI under relevant FA 

corresponding to expenditure in the meaning of Art 

36(1)(a),(b) and (d) expected to be paid during eligibility 

period)  [in EUR m]

112.5 225 337.5 450 500

2

of which CSF share paid to the FI (cumulative)

67.5 135 202.5 270 300

3

of which national co-finacing (cumulative)

45 90 135 180 200

4

of which national co-financing share paid to the FI 

(cumulative)

0 30 80 110 200

5

of which national co-financing share expected to be 

paid at the level of the fund of funds

45 20 0 0

6

of which national co-financing share expected to be 

paid at the level of the financial intermediary

0 30 30 15

7

of which national co-financing share expected to be 

paid at the level of the final recipient

0 10 25 55

8

Total amount of cumulative programme 

contributions effectively paid to the FI (rows 2 and 

4)

67.5 165 282.5 380

9

Reimbursement by the Commission on the basis of the 

application for interim payment / final balance under Art 

35 CPR; co-financing rate 60% (single payment / 

cumulative payments)  [in EUR m]

67.5 67.5 (135) 67.5 (202.5) 67.5 (270) 30 (300)

11

Threshold for application for payment (Art 35(1)(c))

0% 60% 85% 85%

12

Application for interim payment can be submitted when 

the following amount of programme contributions 

previously paid was spent as eligible expenditure in the 

meaning of Article 36(1)(a), (b) and (d). [in EUR m] N/A

67.5 191.25 286.875

13

Payment 112.5 112.5 112.5 112.5

14

Maximum amount of non-invested programme 

contributions previously paid to FI  0

45                                                      

(40% of 112,5)

33.75              

(15% of 225)

50.625              

(15% of 337,5)

15

Maximum amount of cumulative programme 

contributions paid and "parked" in FI (sum of rows 13 

and 14) 112.5

157.5 146.25 163.125

16

Max. share of cumulative programme contributions paid 

and  "parked" in FI (in relation to programme 

contributions committed to FI) 22.50%

31.50% 29.25% 32.63%

During eligibility period

Application for payment



35(1)(c)

35(1)(b)

35(1)(a)


The following scenario will be used as a simplified example to illustrate the principles and modalities foreseen under Article 35 of the CPR and explained in this fiche. The overview table in Annex 1 on page 8 of this document will summarise the individual explanations provided in this document.


Scenario:


A financial instrument was established, with a funding agreement foreseeing a total programme contribution of EUR 500m. 


The co-financing rate of the priority axis from which programme resources are to be contributed to the FI operation is 60% for the sake of demonstration. The CSF share of the programme contribution to the financial instrument is assumed to be also 60% thus EUR 300m, the national co-financing share EUR 200m.


The business plan of the financial instrument foresees a total expenditure of EUR 500m:


Expenditure of EUR 450m during the period of eligibility (loans to final recipients as provided for under Article 36(1)(a) and related management fees as provided for under Article 36(1)(d), and


Expenditure of EUR 50m  to be paid for 10 years after the eligibility period [interest rate subsidies in relation to loans provided by sources other than CSF Funds and disbursed during the period of eligibility, as provided for under Article 36(1)(c)]








Implications in the simplified example


The managing authority includes payments for programme contributions to the financial instrument in four applications for interim payment. As the business plan of the financial instrument foresees expenditure of EUR 450m during the period of eligibility, if the total contribution is equally split, each application for interim payment will include a programme contribution of EUR 112,5m (25% of 450).











Implications in the simplified example


The managing authority submits an application for interim payment, including a programme contribution of EUR 112,5m to the financial instrument, of which EUR 67,5m is the CSF share which was paid to the financial instrument.


The managing authority may include therefore in the amount of programme contributions declared in the first application for interim payment up to EUR 45m of national co-financing expected to be paid to the financial instrument during the period of eligibility (25% of EUR 180m, which is the 40% national co-financing share of EUR 450m), for example in the form of an anticipated co-investment of EUR 45m which is expected to be provided at the level of fund of funds shortly after its establishment. This means that initially the effective payment of programme contributions to financial instrument (as stated in the application for interim payment) can in practice comprise only the CSF share and the MA will be reimbursed 100% of this CSF share (EUR 67,5m).








Implications in the simplified example


Following an application for interim payment including a first tranche of programme contribution of EUR 112,5m of which EUR 67,5 were reimbursed by the Commission, the application for interim payment including the second tranche can only be made when at least EUR 67.5m (60% of EUR 112,5m) were spent as eligible expenditure in the meaning of Article 36(1)(a), (b) and (d). A maximum amount of EUR 45m would remain unspent.


The application for interim payment including the third tranche can only be made when at least EUR 191,25m (85% of EUR 225m) were spent as eligible expenditure in the meaning of Article 36(1)(a), (b) and (d). A maximum amount of EUR 33,75m would remain unspent.


The application for interim payment including the fourth tranche can only be made when at least EUR 286.875m (85% of EUR 337,5m) were spent as eligible expenditure in the meaning of Article 36(1)(a), (b) and (d). A maximum amount of EUR 50,625m would remain unspent.





Applications for interim payments�
�
1st


(25% of 450)


�
2nd


(25% of 450)


�
3rd


(25% of 450)


�
4th


(25% of 450)


�
�
Eligible expenditure required before making application concerned (%)�
�
0%�
60%�
85%�
85%�
�
Amount included in the application for interim payment�
�
112.5�
112.5�
112.5�
112.5�
�
(+) Maximum amount of  non-invested programme contributions previously paid to FI �
�
0�
45�
33.75�
50.625�
�
Maximum amount of cumulative programme contributions "parked" in FI (assuming national contribution was paid to FI)�
�
112.5�
157.5�
146.25�
163.125�
�
% of  programme contributions "parked" in FI�
�
22.50%�
31.50%�
29.25%�
32.63%�
�
As a result of this methodology, at any time, the share of unspent programme contributions paid to the financial instrument will be limited to a maximum of 32,63% of the programme contributions committed to the FI under the relevant funding agreement.
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